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LEADING THE WAY FOR THE RECOGNITION AND
ENFORCEMENT OF INTERNATIONAL MEDIATED
SETTLEMENT AGREEMENTS

The Singapore Convention on Mediation Act 2020

On 4 February 2020, the Singapore Parliament passed the
Singapore Convention on Mediation Bill (Bill 5 of 2020).
The enactment of the Singapore Convention on Mediation
Act 2020 (Act 4 of 2020) (“SCMA”) implements Singapore’s
obligations under the Singapore Convention on Mediation.
The Singapore Convention on Mediation has since entered
into force on 12 September 2020. This article examines
the provisions of the SCMA and shows how the Act gives
effect to the Singapore Convention. It then sets out the new
regulatory landscape for the recognition and enforcement of
international mediated settlement agreements in Singapore,
which comprises the common law, court-referred mediation
practice, the Mediation Act 2017 (Act 1 of 2017) and the
SCMA, and offers some comparative comments.
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I. Introduction and background to the Singapore Convention

1 On 4 February 2020, the Singapore Parliament passed the
Singapore Convention on Mediation Bill.> The enactment of the
Singapore Convention on Mediation Act 2020° (“SCMA”) completes
the implementation of Singapore’s obligations under the Singapore
Convention on Mediation*(“Singapore Convention” or “the Convention”).

2 The Singapore Convention is a multilateral treaty with the
underlying objective to promote the resolution of international
commercial disputes through mediation.” The Singapore Convention
aims to be, for mediation, what the New York Convention has been,
for arbitration - a catalyst for the growth of institutional arbitration for
cross-border disputes.

3 Inspired by the success of the New York Convention
(and drawing, in part, on its provisions), the Singapore Convention offers
alegal framework that facilitates the circulation of international mediated
settlement agreements (“iMSAs”) across national borders. It achieves
this by establishing a system for the recognition and enforcement of
commercial iMSAs. The Convention provides for the elevation of iMSAs
to the status of a new type of legal instrument recognised in international
law. Neither a contract nor a consent arbitral award, iMSAs that fall
within the scope of, and that satisfy the conditions within, the Singapore
Convention enjoy a unique status.

4 In most cases, where parties have concluded an iMSA, they
ordinarily comply with their obligations under that agreement.® Where

2 The Singapore Convention on Mediation Bill (Bill 5 of 2020) implements Singapore’s

domestic obligations under the Singapore Convention on Mediation. It was tabled

for its first reading in Parliament on 6 January 2020. It was passed by Parliament
after the third reading on 4 February 2020. The Act has come into force on

12 September 2020.

Act 4 of 2020.

4  The United Nations Convention on International Settlement Agreements Resulting
from Mediation (GA Res 73/198, adopted at the United Nations General Assembly,
73rd Session (20 December 2018)) (hereinafter “Singapore Convention”).

5  See Eunice Chua, “The Singapore Convention on Mediation — A Brighter Future
for Asian Dispute Resolution” (2019) 9 Asian Journal of International Law 195
at 196. Cf Chang-fa Lo, “Desirability of a New International Legal Framework for
Cross-Border Enforcement of Certain Mediated Settlement Agreements” (2014)
7 Contemporary Asia Arbitration Journal 119.

6  Nadja Alexander et al, The SIDRA Conversations on International Dispute Resolution
(forthcoming, 2021). These are based on a series of interviews with user respondents
to the 2019 SIDRA International Dispute Resolution Survey. The Survey Report
is available at <https://sidra.smu.edu.sg/sidra-international-dispute-resolution-
survey-final-report-2020> (accessed 1 June 2021). See further Chang-fa Lo & Janice

(contd on the next page)
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parties do not comply, however, the Convention offers them access to
an expedited recognition and enforcement regime. The drafters of the
Convention anticipated that disputing parties would rarely resort to the
Convention’s expedited enforcement mechanism. Rather, it was hoped
that its presence would offer lawyers and parties the confidence to engage
in cross-border mediation, knowing that in the unlikely event of non-
compliance, their iMSA may be directly enforceable. This approach is
in line with the findings of the SIDRA International Dispute Resolution
Survey,” which discerned the reasons behind how and why mediation is
being used by disputants not just as a standalone procedure for cross-
border commercial disputes, but equally as a central component of mixed
mode dispute resolution procedures involving mediation and arbitration.
The reasons motivating parties engaged in commercial disputes to choose
hybrid dispute resolution procedures (rather than standalone mediation)
include the desire to rely on expedited enforcement mechanisms®
(for instance, under the New York Convention or legislation promoting
the enforcement of arbitral awards) - this is an important element which
the Singapore Convention promises to deliver.

5 Singapore signed the international treaty named after it on
7 August 2019, alongside 45 other State Parties.” At the time of writing,

Lee, “A New Approach for the Settlement of Regional Disputes to Maintain Dynamic
Stability — A Selective Elaboration of the Draft Agreement on the Establishment of
the Asia-Pacific Regional Mediation Organization” (2018) 13(1) Asian Journal of
WTO & International Health Law Policy and 27 at 40-41: “[T]he chances of the
parties reneging on their obligations and not performing according to the agreed
terms and conditions [of the mediated settlement agreement] is limited” Nolan-
Haley shares similar sentiments, in Jacqueline M Nolan-Haley, “Judicial Review
of Mediated Settlement Agreements: Improving Mediation with Consent” (2013)
5 Yearbook on Arbitration and Mediation 152 at 158-159. See also Shouyu Chong &
Felix Steffek, “Enforcement of International Settlement Agreements Resulting from
Mediation under the Singapore Convention: Private International Law Issues in
Perspective” (2019) 31 SAcL] 448 at 450, para 5 and Klaus ] Hopt & Felix Steffek,
“Mediation: Comparison of Laws, Regulatory Models, Fundamental Issues” in
Mediation: Principles and Regulation in Comparative Perspective (Klaus ] Hopt &
Felix Steffek eds) (Oxford University Press, 2013) ch 1, at pp 105-106.

7  Singapore International Dispute Resolution Academy, SIDRA International Dispute
Resolution Survey: Final Report 2020.

8  Singapore International Dispute Resolution Academy, SIDRA International Dispute
Resolution Survey: Final Report 2020 at p 46, paras 9.27-9.29.

9  Nadja Alexander & Shouyu Chong, “UN Treaty on Mediation signed in Singapore”
(2019) 23(2-3) Nederlands-Vlaams tijdschrift voor mediation en conflictmanagement
71. Alongside Singapore, the names of the State Parties which signed the Singapore
Convention on 7 August 2019 are: Afghanistan, Belarus, Benin, Brunei Darussalam,
Chile, China, Colombia, Congo, Democratic Republic of the Congo, Eswatini, Fiji,
Georgia, Grenada, Haiti, Honduras, India, Islamic Republic of Iran, Israel, Jamaica,
Jordan, Kazakhstan, Lao People’s Democratic Republic, Malaysia, Maldives,
Mauritius, Montenegro, Nigeria, North Macedonia, Palau, Paraguay, the Philippines,

(contd on the next page)
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nine more States have signed on to the Singapore Convention, bringing
the total to 55 State Signatories.'® After enacting the SCMA in Parliament,
Singapore was among the first two countries to deposit their instruments
of ratification of the Singapore Convention at the United Nations
Headquarters on 25 February 2020, the other being Fiji."" Qatar became
the third signatory State Party to deposit its instruments of ratification
on 12 March 2020; as such, in accordance with Art 14 of the Convention,
the Singapore Convention has since entered into force on 12 September
2020, six months after the third ratification."

6 Against this contextual background, the article is structured into
two parts. Part 1'* examines the provisions of the SCMA and shows how
the Act gives effect to the Singapore Convention. Part 2'° examines the
regulatory landscape for iMSAs in Singapore in terms of four co-existing
regimes: the common law, court-referred mediation practice, the
Mediation Act 2017 (“MA”) and the SCMA.

IL Part 1: The Singapore Convention on Mediation Act 2020

A. From Convention to Act

7 With its 16 Articles, the drafters of the Singapore Convention
intended to create a minimalist and efficient framework for the
recognition and enforcement of iMSAs internationally. The provisions

Qatar, Republic of Korea, Samoa, Saudi Arabia, Serbia, Sierra Leone, Sri Lanka,
Timor-Leste, Turkey, Uganda, Ukraine, United States of America, Uruguay and the
Bolivarian Republic of Venezuela.

10 “Status: United Nations Convention on International Settlement Agreements
Resulting from Mediation” United Nations Commission on International Trade Law
<https://uncitral.un.org/en/texts/mediation/conventions/international _settlement_
agreements/status> (accessed 21 September 2021). The nine additional States
are Armenia, Australia, Brazil, Chad, Ecuador, Gabon, Ghana, Guinea-Bissau
and Rwanda.

11 “Singapore, Fiji First 2 Countries to Deposit Instruments of Ratification for
Singapore Convention on Mediation” ChannelNewsAsia (26 February 2020).

12 Nadja Alexander & Shouyu Chong, “12 September 2020: The Singapore Convention
on Mediation Comes Into Force” Kluwer Mediation Blog (12 September 2020).

13 United Nations Information Service, “The United Nations Convention on
International Settlement Agreements Resulting from Mediation Will Enter into
Force Following Ratification by Singapore, Fiji and Qatar” (13 March 2020) <http://
unis.unvienna.org/unis/en/pressrels/2020/unisl293.html> (accessed 1 June 2020).

14 See paras 7-71 below.

15 See paras 72-97 below.

16 Actlof2017.
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of the Singapore Convention have been dealt with in previous writing."”
To set the context for our examination of the SCMA, the comparative
table below sets out the most important provisions of the SCMA and
the equivalent provisions in the Convention itself. It is noteworthy that
Singapore has not declared any reservations, which would have been
possible under Art 8 of the Convention.

Singapore Convention on Singapore Convention on
Mediation Act Mediation
s 2(1) “mediation” Art 2(3)
s2(2) Art2(2)

s 3(1) “international” Arts 1(1) and 2(1)
s3(2) Arts 1(2)-1(3) and 8
s4(1) Arts 3(1)-3(2)
s4(2) Art7

s5 Art3
s6 Art4
s7 Art5
s9 Art6
s13 Art 4(1) “competent authority”

Figure 1: Comparative table of key provisions of the Singapore Convention
on Mediation Act 2020 and Singapore Convention

B. How the Singapore Convention on Mediation Act 2020 works,
in a nutshell

8 In Singapore, the SCMA gives legislative effect to the provisions
of the Singapore Convention. As indicated previously, once parties have
concluded an iMSA, research indicates that they normally comply with
their respective obligations.”® However, where this is not the case, the
SCMA provides parties to iMSAs that fall within its scope' with the
possibility to proceed to the High Court (namely, the General Division of
the High Court, per s 2(4) of the SCMA) or the Court of Appeal (namely,
the Appellate Division of the High Court and the Court of Appeal, per
s 2(5) of the SCMA) of Singapore to seek relief.?* In accordance with the

17 See Nadja Alexander & Shouyu Chong, The Singapore Convention on Mediation:
A Commentary (Wolters Kluwer, 2019).
18 Seen 7 above.
19 Singapore Convention on Mediation Act 2020 (Act 4 of 2020) s 3.
20 Singapore Convention on Mediation Act 2020 (Act 4 of 2020) s 4. It bears emphasis
that “enforcement relief” would generally embrace what one would understand
(contd on the next page)
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SCMA, the party that seeks relief will have to file an application before
the relevant Singapore court, and submit as evidence (a) the iMSA which
reflects the parties’ signatures® and (b) some tangible proof that the
iMSA was a result of mediation, such as an attestation by the mediator or
mediation institution that the settlement resulted from mediation.*

9 When seeking relief, parties relying on the SCMA for expedited
enforcement may apply their iMSA as a “sword” or a “shield”* Provided
the iMSA is not refused enforcement based on a defence set out in s 7,
it will be enforced per ss 4(1)(a) and 5 of the SCMA: the iMSA in this
instance would be applied like a “sword”, to compel a counter-party to
perform some obligations which have not been complied with therein.?®
Alternatively, issues resolved and reflected in the iMSA may be invoked,
in accordance with s 4(1)(a) or 4(1)(b) of the SCMA, as a complete
defence (or shield) to High Court (namely, the General Division of
the High Court, per s 2(4) of the SCMA) or Court of Appeal (namely,
the Appellate Division of the High Court and the Court of Appeal, per
s 2(5) of the SCMA) proceedings, if parties at litigation contest issues
which have already been resolved and reflected in that iMSA.* At this

in private international law as reliefs flowing from a recognition and enforcement
of a cross-border dispute resolution outcome: c¢f Shouyu Chong & Felix Steffek,
“Enforcement of International Settlement Agreements Resulting from Mediation
under the Singapore Convention: Private International Law Issues in Perspective”
(2019) 31 SACL] 448 at 464-466, paras 32-36.

21 Singapore Convention on Mediation Act 2020 (Act 4 of 2020) s 6(1)(a).

22 Singapore Convention on Mediation Act 2020 (Act 4 of 2020) s 6(1)(b); s 6(1)(b)(iv)
further provides that other forms of suitable evidence maybe submitted in theabsence
of the mediator’s signature on the international mediated settlement agreement or an
attestation by the mediator or mediation institution that the settlement agreement
resulted from mediation. In the authors’ view, these could include an agreement
to mediate: see Shouyu Chong & Felix Steffek, “Enforcement of International
Settlement Agreements Resulting from Mediation under the Singapore Convention:
Private International Law Issues in Perspective” (2019) 31 SAcL] 448 at 467-468,
para 40.

23 'The metaphors were helpfully applied by Schnabel in Timothy Schnabel, “The
Singapore Convention on Mediation: A Framework for the Cross-Border
Recognition and Enforcement of Mediated Settlements” (2019) 19(1) Pepperdine
Dispute Resolution Law Journal 1 at 35 ff.

24 Singapore Convention on Mediation Act 2020 (Act 4 of 2020) s 7.

25 Singapore Convention on Mediation Act 2020 (Act 4 of 2020) ss 4(1)(a) and 5.

26 Singapore Convention on Mediation Act 2020 (Act 4 0of 2020) s 4(1)(b). See also s 13
of the Singapore Convention on Mediation Act 2020 (Act 4 of 2020). The Supreme
Court of Judicature Act (Cap 322, 2007 Rev Ed) has been amended to clarify that
the Singapore High Court wields the necessary jurisdiction to enforce international
mediated settlement agreements, and the Singapore High Court and Court of
Appeal (which have, since January 2021, been reorganised to comprise the General
Division of the High Court, the Appellate Division of the High Court, and the Court
of Appeal) possess jurisdiction to recognise iMSAs for the purposes of invocation as
a defence, in accordance with the provisions of the Singapore Convention.
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juncture, it also bears note that there is no requirement for an iMSA
to undergo a review process at the location where it was concluded
(the State of origin).”” Whereas the New York Convention imposes an
obligation on Contracting States to recognise and enforce an arbitration
agreement, that satisfies the requirements prescribed in Art II of the
New York Convention, by referring the parties to arbitration, there is
no corresponding requirement in relation to mediation agreements in
the Singapore Convention. It follows that no question of the preliminary
jurisdiction of a mediation arises® and there is no “seat” of mediation
in the sense that there is a “seat” of arbitration in the State of origin, the
courts of which State have powers of supervision and review.?”” Therefore,
as a matter of logic and principle, the State of origin plays no role in
judicial review of the iMSA and this may only occur in the State(s)
of enforcement.

10 Further, the SCMA amends two existing pieces of legislation.
First, the MA* is amended to accommodate and acknowledge the new
status of iMSAs,*" which are recognised and enforceable under the
Singapore Convention.*? The purpose of the amendments to the MA is to

27  Singapore Parl Debates; Vol 94; [4 February 2020].

28 In arbitration this is referred to as the principle of competence-competence:
the principle of competence-competence empowers arbitrators to rule on their
own jurisdiction. Some jurisdictions accept the negative effect of competence-
competence, according to which courts give a priority to arbitrators to rule on their
own jurisdiction, while the courts keep the power to conduct “a full review of the
existence, validity and scope of the arbitration agreement at the end of the arbitral
process”. See The UNCITRAL Secretariat Guide on the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, New York 1958 (Emmanuel Gaillard &
George A Bermann eds) (Brill Nijhoff, 2017) at p 48.

29  See also the discussion of the term “international” at paras 19-24 below. Shouyu
Chong & Nadja Alexander, “Singapore Convention Series: Why is There No ‘Seat’
of Mediation?” Kluwer Mediation Blog (1 February 2019); Nadja Alexander &
Shouyu Chong, The Singapore Convention on Mediation - A Commentary (Wolters
Kluwer, 2019) at paras 1.14-1.16; Shouyu Chong & Felix Steffek, “Enforcement of
International Settlement Agreements Resulting from Mediation under the Singapore
Convention: Private International Law Issues in Perspective” (2019) 31 SAcL] 448 at
456, para 15.

30 Mediation Act 2017 (Act 1 0f 2017).

31 Inother words, an international mediated settlement agreement (“iMSA”) that falls
within the scope of the Singapore Convention on Mediation Act 2020 (Act 4 of
2020) is not precluded from also falling within the scope of the Mediation Act 2017
(Act 1 of 2017), if that iMSA also qualifies under the Mediation Act. Note, however,
that the iMSA cannot be recorded under the Mediation Act if it has already been
recorded under the Singapore Convention on Mediation Act. See also Part 2 below
on the new regulatory landscape for iMSAs.

32 While the Singapore Convention on Mediation Act 2020 (Act 4 of 2020) makes
references to “international settlement agreements”, for the sake of clarity, such
agreements are referred to here as “international mediated settlement agreements” to
highlight the principle that the settlement agreement must result from a mediation.
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maximise parties’ procedural choice by preserving a party’s rights under
the MA as well as the SCMA, if the iMSA falls within the scope of both
pieces of legislation.” Secondly, the Supreme Court of Judicature Act**
has been amended to clarify that the Singapore High Court and Court of
Appeal wield the necessary jurisdiction to recognise, and the Singapore
High Court to enforce, iMSAs in accordance with the provisions of the
Singapore Convention.* Finally it is noteworthy that the Supreme Court
of Judicature (Amendment) Act 2019°¢ has since come into force in 2021.
As such, s 2(4) of the SCMA serves to precisely define references to the
High Court in the Act as the General Division of the High Court; whilst
s 2(5) defines references to the Court of Appeal in the Act as the Appellate
Division of the High Court and the Court of Appeal.

11 The provisions of the SCMA are considered in greater
detail below.

(1) Scope and basic terms

12 In terms of the scope of the SCMA, international settlement

agreements resulting from mediation are relevant. In this article, these are
referred to as international mediated settlement agreements or iMSAs.

(a) Settlement agreements resulting from mediation

13 It bears emphasis that the iMSA brought for enforcement
under the SCMA must resolve a commercial dispute and must be in
writing.”” This factor distinguishes an ordinary contractual agreement
from an iMSA;* only the latter may be offered direct relief under the
SCMA. Although based in contract, the legal effect of an iMSA differs
from that of an ordinary transactional contract.*® For example, according
to the common law of Singapore, settlement agreements (mediated or
negotiated) concluded to resolve a commercial dispute may engender res

33 See Singapore Convention on Mediation Act 2020 (Act 4 of 2020) s 12.

34 Cap 322,2007 Rev Ed.

35 See Singapore Convention on Mediation Act 2020 (Act 4 of 2020) s 13.

36 Act40 of 2019.

37 Sees 2(1) of the Singapore Convention on Mediation Act 2020 (Act 4 of 2020).

38 Singapore Parl Debates; Vol 94; [4 February 2020].

39 Consider Rakna Arakshaka Lanka Ltd v Avant Garde Maritime Services (Pte) Ltd
[2019] 2 SLR 131; see analysis in Nadja Alexander & Shouyu Chong, “Mediation and
Appropriate Dispute Resolution” (2019) 20 SAL Ann Rev 614 at paras 22.7-22.12.
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judicata,” and render dispute proceedings in court or an arbitral tribunal
(in relation to the discrete issues resolved under it) spent and exhausted.*

14 Therefore, consistent with the Convention, parties must establish
that their settlement agreement to resolve a commercial dispute is in
writing and was procured as a result of mediation when applying to the
relevant Singapore courts for relief.*?

15 Section 2(1) of the SCMA provides:*

‘mediation’ means a process (whether referred to by the expression ‘mediation’
or ‘conciliation’ or any term of similar import) —

(a) by which the parties to the mediation attempt to reach an
amicable settlement of their dispute with the assistance of one or
more third parties (called in this Act the mediator); and

(b) in which the mediator lacks the authority to impose
a solution upon the parties to the dispute ...

16 Modelled on the definition of mediation in the Singapore
Convention, the definition in the SCMA is a functional one,* which
puts emphasis on the nature and substance of the dispute resolution
mechanism, rather than the form and label of it.* Importantly, it is

40 In contrast, note that the res judicata effect of settlement agreements is marginalised
in non-common law legal traditions: see Khory McCormick & Sharon Ong,
“Through the Looking Glass: An Insider’s Perspective into the Making of the
Singapore Convention on Mediation” (2019) 31 SAcL]J 520 at 534, para 38.

41 Rakna Arakshaka Lanka Ltd v Avant Garde Maritime Services (Pte) Ltd [2019]
2 SLR 131 at [95].

42  Singapore Parl Debates; Vol 94; [4 February 2020].

43  Singapore Convention on Mediation Act 2020 (Act 4 of 2020) s 2(1). Also note that
“mediation” is defined broadly under Art 2(3) of the Singapore Convention to be:

... a process, irrespective of the expression used or the basis upon which the
process is carried out, whereby parties attempt to reach an amicable settlement
of their dispute with the assistance of a third person or persons (‘the mediator’)
lacking the authority to impose a solution upon the parties to the dispute.

44 See Shouyu Chong & Felix Steffek, “Enforcement of International Settlement
Agreements Resulting from Mediation under the Singapore Convention: Private
International Law Issues in Perspective” (2019) 31 SAcL] 448 at 457-458, para 17.
CfNadja Alexander & Shouyu Chong, “An Introduction to the Singapore Convention
on Mediation - Perspectives from Singapore” (2018) 22(4) Nederlands-Viaams
tijdschrift voor mediation en conflictmanagement 37 at 41 and Nadja Alexander &
Shouyu Chong, The Singapore Convention on Mediation - A Commentary (Wolters
Kluwer, 2019) at paras 2.18-2.20.

45 Nadja Alexander & Shouyu Chong, “The Singapore Convention on Mediation:
Origins and Application to Investor-State Disputes” in The Asian Turn in Foreign
Investment (Chester Brown & Mahdev Mohan eds) (Cambridge University
Press, 2021).
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not inconsistent with the meaning of mediation under s 3 of the MA.*
However, while the language of the MA seems to encourage (but not
require) a facilitative approach to mediation,*” the language of the SCMA
is broader and more “neutral” in this regard. The SCMA definition
embraces a variety of facilitative and advisory practice models, regardless
of whether it is called “mediation”, “conciliation” or goes by another
name, but excludes determinative mechanisms such as arbitration and
adjudication.*® It reflects the diversity in cross-border mediation practices
around the world.”” As Senior Minister of State (“SMS”) Edwin Tong SC

had recognised in his speech at the Second Reading of the Bill:*

It is not uncommon for parties to discuss and come to a resolution through
various channels. So, in other words, where there is a dispute, one does not just
sit down and say, ‘Okay, listen, this is a mediation. Let’s start. Often, there is
a series of informal discussions, maybe exchange in writing sometimes or over
meetings. This can happen for a period of time before arriving at an agreement
through the mediation.

17 Consequently, parties need not pedantically use the word
“mediation” to describe their iMSA, in order for it to be recognised or
enforceable under the SCMA. By way of illustration, in Ram Niranjan v

46 See Dorcas Quek Anderson, “Comment: A Coming of Age for Mediation in
Singapore? Mediation Act 2016” (2017) 29 SAcL]J 275 at 277, para 7.

47 'The definition of mediation in s 3(1) of the Mediation Act 2017 (Act 1 of
2017) provides:

In this Act, ‘mediation’ means a process comprising one or more sessions in
which one or more mediators assist the parties to a dispute to do all or any of
the following with a view to facilitating the resolution of the whole or part of
the dispute:

(a) identify the issues in dispute;

(b) explore and generate options;

(c) communicate with one another;

(d) voluntarily reach an agreement.

48 Shouyu Chong & Felix Steffek, “Enforcement of International Settlement Agreements
Resulting from Mediation under the Singapore Convention: Private International
Law Issues in Perspective” (2019) 31 SAcL] 448 at 457-458, para 17. It is noteworthy
that the Mediation Act of 2017 (Act 1 of 2017) also embraces a variety of facilitative
and advisory practice models, despite the more facilitative-oriented language.

49 Consider Nadja Alexander, “Ten Trends in International Mediation” (2019)
31 SAcL]J 405 at 430-432, paras 50-54. In his speech, SMS Tong SC noted a comment
by Member of Parliament, Professor Dr Fatimah Lateef, who acknowledged that the
domestic framework, context and cultures of each country may drive the conduct
of mediation differently, leading to a valid (and related) concern that the Singapore
Convention on Mediation Act 2020 (Act 4 of 2020) should be applied to ensure
consistency of standards for mediators before whom such iMSAs are concluded, in
Singapore Parl Debates; Vol 94; [4 February 2020].

50 Singapore Parl Debates; Vol 94; [4 February 2020].
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Navin Jatia,”* a mediated settlement agreement, which resolved various
disputes in relation to a family business and was encapsulated in
a document labelled a “Memorandum of Understanding”, was enforced
in substance as a settlement agreement resulting from mediation in spite
of the label attached to it.

18 Finally, a comment on the extent to which online mediation
could fall within the SCMAs mediation definition is necessary. The
SCMA expressly recognises that iMSAs may be concluded and recorded
digitally, thereby acknowledging the practice of online mediation. The
broad functional definition of “mediation” certainly supports online
mediation with a human mediator. But what of the situation where
artificial intelligence algorithms assume the mediator’s role? Could “the
mediator” referred to in s 2(1) of the SCMA be defined broadly enough
to embrace an Al system? Or will the law begin to accept the possibility of
personality in artificial intelligence systems?** The functional definition
of “mediation” and “the mediator” is bound to embrace the pushing
of boundaries in the evolution and advancement of dispute resolution
mechanisms, as technological norms transform with time.* These are
some interesting considerations which may arise in the years to come
when the application of the SCMA becomes more commonplace.

(b) International nature of international mediated settlement
agreements and absence of a “seat” of mediation

19 The SCMA only applies to mediated settlement agreements
with an international character.* Here the language of the Singapore
Convention (and the SCMA) differs from the New York Convention
on Arbitration (and the International Arbitration Act),> which refers

51 [2020] 3 SLR 982. The parties appealed and the defendant was successful in
overturning some of the High Court’s findings, but the Court of Appeal nevertheless
upheld the High Court’s finding that the mediated settlement agreement, encapsulated
in a document titled a “Memorandum of Understanding”, was enforceable: Navin
Jatia v Ram Niranjan [2020] 1 SLR 1098 at [74]-[76].

52 Shouyu Chong & Felix Steffek, “Enforcement of International Settlement Agreements
Resulting from Mediation under the Singapore Convention: Private International
Law Issues in Perspective” (2019) 31 SAcL] 448 at 458-459, para 19. Consider
Paulius Cerka, Jurgita Grigiené & Gintaré Sirbikyté, “Is It Possible to Grant Legal
Personality to Artificial Intelligence Software Systems?” (2017) 33 CL&SR 685.

53 Consider how litigation proceedings in the High Court of Singapore may now, in
some limited and controlled circumstances (owing to the COVID-19 pandemic
movement restrictions), be conducted online: Aaron Yoong, “Zooming into a New
Age of Court Proceedings — Perspectives from the Court, Counsel and Witnesses”
[2020] SAL Prac 19.

54 Cf Nadja Alexander & Shouyu Chong, The Singapore Convention on Mediation -
A Commentary (Wolters Kluwer, 2019) at para 1.09.

55 Cap 143A, 2002 Rev Ed.
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to “foreign” (and not “international”) arbitral awards. As indicated
previously, this difference is linked to the absence of the concept of
a “seat” of mediation.* In international arbitration, the seat indicates the
single jurisdiction (the State of origin) that has the power to set aside an
arbitral award. Further, the seat of arbitration, as the originating State of
arbitration, may impose domestic law requirements which may affect the
enforcement of arbitral awards pursuant to the New York Convention.”

56 The relevance of the seat is fundamental in international arbitration because it is
crucial in the determination of whether the award sought to be enforced is a foreign
or domestic award (see Art I of the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards (10 June 1958), 330 UNTS 38 (entered into force 7 June
1959) (hereinafter “New York Convention”)). In addition, it is commonly understood
that the courts of the seat of arbitration have been traditionally entrusted with the
powers by the drafters of the New York Convention through Art V(1)(e) of the
Convention to engage in a principal review of awards made by the tribunal (see
Nadia Darwazeh, “Article V(1)(e)” in Recognition and Enforcement of Foreign Arbitral
Awards: A Global Commentary on the New York Convention (Herbert Kronke et al
eds) (Kluwer Law International, 2010) at p 327). For further information on how
the seat of arbitration is determined and a perusal of the function of courts at the
seat before an award is taken abroad for enforcement, see Alexander ] Bélohlavek,
“Seat of Arbitration and Supporting and Supervising Function of Courts” (2015)
5 Czech (¢ Central European) Yearbook of Arbitration 21. It is usual for the courts
at the seat to examine whether rules of natural justice have been breached by the
arbitral tribunal during the determinative process and set an award aside if any
breach has occurred: for instance, the court may examine whether the parties have
been sufficiently apprised of the justifications by arbitrators when rendering their
award (see TMM Division Maritima SA de CV v Pacific Richfield Marine Pte Ltd
[2013] 4 SLR 972 at [99]). It follows that there is no need to discern the seat of
mediation as it is not a determinative process as is arbitration - the nature of natural
justice considerations is fundamentally different, because, in mediation, parties are
not compelled to arrive at their dispute resolution outcome. Accordingly, the power
of the competent authority of the State to refuse to enforce an international mediated
settlement agreement based on the fairness of the mediation process resulting in an
iMSA is strictly confined to cases where mediator misconduct is so egregious that
it materially influences parties to enter into it inadvertently (see Arts 5(1)(e) and
5(1)(f) of the Singapore Convention).

57 Timothy Schnabel, “The Singapore Convention on Mediation: A Framework for
the Cross-Border Recognition and Enforcement of Mediated Settlements” (2019)
19(1) Pepperdine Dispute Resolution Law Journal 1 at 22. Take for instance AJU v
AJT [2011] 4 SLR 739, where the Court of Appeal found that an arbitral award may
be set aside if it finds that a Singapore seated arbitral tribunal makes an error of law
in respect to what the public policy of Singapore is (at [67]). If the tribunal had held
that a disputed contractual agreement was illegal under the law of Country X, but
incorrectly ruled that it could nonetheless be enforced in Singapore because it was
not contrary to Singapore’s public policy, the Court of Appeal found that this would
be a finding which it may properly set aside. Once set aside at the seat of arbitration
pursuant to domestic law, the arbitral award cannot be enforced under the New York
Convention in another jurisdiction.
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